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chase price was paid in full. Certain of the agreed installments were paid in 
the manner provided, but subsequent ones were not paid. Previously a lien 
had been filed against the same property and an action to foreclose it was still 
pending; but of which defendant had no notice. On the default of the 
defendant, plaintiff sued to recover possession of the property. Held, that 
plaintiff could not recover the property for default of defendant in making 
payment caused directly by the default of plaintiff in refusing to give title 
free of lien. Gennelle v. Boulais et al. (1908), — Wash. — , 93 Pa'c. Rep. 421. 
The point raised in the case seems to be a novel one. The plaintiff 
rested his case on the broad principle that a bailee, a tenant, or a purchaser, 
will not be permitted to deny the title of his bailor, landlord, or vendor. 
This is recognized generally as the rule. Peebles v. Farrer, 73 N. C. 342; 
Cody V. Qwarterman, 12 Ga. 386; Baumgarten v. Smith, 37 Tex. 439. But 
the court did not think the above rule was applicable in the principal case. 
A purchaser of personal property may maintain an action against his vendor 
for breach of warranty of title without returning or offering to return the 
property. Sargent v. Currier, 49 N. H. 310; or, he may recoup his damages 
in an action for the purchase price. Peden v. Moore, i Stew, and Port. 
(Ala.) 71. Reasoning from these rules, the court did not thiiik that a 
mere change in the form- of action should operate to forbid a vendee in 
possession the same rights he might have secured in an action for damages. 
The court, however, made no distinction on this point between an absolute 
sale and a conditional sale, and it would seem that a distinction might have 
been drawn. The plaintiff was not bound to convey a title until the defendant 
had performed his part of the agreement, namely, when, the purchase price 
was paid. And, if he tendered a good title then, it would seem, that he was 
not in default, no matter what was the condition of his title previous to 
that time. The appellant conceded that the same rule applies to both real 
and personal property. The court cited Stein v. Waddell, 37 Wash. 634, and 
Dennis v. Strassburger, 89 Cal. 583, to show that the party to a sale of real 
estate who is in default cannot maintain an action for the rescission of the 
contract. In the principal case, this principle was recognized and, in addition, 
it conceded the right to the vendee to dispute the title of the vendor in an 
action brought for possession. 

Sales — Identification of Subject-Matter. — Plaintiffs contracted for 
the purchase of twenty tons of hay from one Cam The hay in question 
was part of a larger quantity stored in Carr's bam. It was agreed that 
plaintiffs were to take the hay away at their convenience; that 500 cubic 
feet should be estimated as a ton, and that the 10,000 cubic feet should be 
ascertained by measuring from the east end of the mow, taking the entire 
width of the barn. No separation of the twenty tons was made, and no 
measurement or weighing actually took place. The hay was attached by 
defendant, a deputy sheriff, and sold as Carr's property. In an -action for 
conversion, held, that the method agreed upon for measuring the hay 
belonging to plaintiffs sufficiently designated the subject matter of the 



7i8 MICHIGAN LAW RBVIBW 

contract so as to constitute a completed sale, and not merely an executory 
contract to sell. Barber et al. v. Andrews (1908), — R. I. — , 69 Atl. Rep. i. 
It is absolutely indispensable to a completed sale that the chattel, which 
is the subject of the sale, shall be ascertained and identified; otherwise there 
is but an agreement to sell which has yet to be applied to some specific chattel 
in order to consummate the sale. MechEm, Sales, §§ 695 et seq. and cases 
cited. When the parties contemplate the transfer of a portion of a larger 
mass of goods of the same kind and quality, the authorities are in conflict on 
the question as to whether or not separation is necessary. One line of 
decisions holds that the title may pass if it is shown that such was the 
intention of the parties, Kimberly v. Patchen, 19 N. Y. 330, 75 Am. Dec. 334. 
The other line holds that under such circumstances intention alone is not 
controlling, and that no title will pass until the particular goods agreed 
upon have been separated from the mass of which they form a part. 
Scudder v. Worst er, 11 Cush. 573; Colder v. Ogden, 15 Pa. St. 528. In 
cases of sales of certain commodities where usage plays an important 
part, as wheat, corn, oil, etc., the courts seem inclined to follow the first 
line of authorities ; but they mention the fact that a usage has grown up in 
connection with sales of such property. Newhall v. Langdon, 39 Ohio St. 
87; Merchants' and Manufacturers' Bank v. Hibbard, 48 Mich. 118. Mechem, 
(Sales § 717) concludes that the weight of authority is with the second line 
of decisions except in the class of cases last spoken of. The defendant in the 
principal case maintained that the sale of twenty tons of hay out of a 
larger quantity was too indefinite and cited a large number of cases to 
support the view taken. The court, however, distinguished all of them 
on the ground that any portion of the whole mass or quantity of the specified 
bulk or number would satisfy the terms of the agreement. The plaintiffs 
also cited many cases to support their contention that title had passed, but 
the court distinguished them also, saying that in the case at bar there 
was no distinguishing mark placed upon the hay, nor was the portion sold 
separated from the portion retained. But it recognized the principles stated 
in them to the effect that the goods must be sufficiently designated that no 
question can arise as to the thing intended, and that the parties do not con- 
template an immediate bargain and sale till the specific goods, on which 
their contract is to attach, are agreed upon. Applying these principles to 
the facts before them, the court concluded that the sale was complete. The 
method agreed upon to measure the hay, together with the fact the specific 
twenty tons occupied a designated space in the barn, and were to be a mass 
of prescribed dimensions, amounted to a sufficient identification. Courtright 
& Co. V. Leonard et al. 11 la. 32, involved facts analogous to those in the 
principal case, and the court arrived at a contrary conclusion. The contract 
therein in question provided for the sale of 25,000 brick "off the west end of 
the kiln." The court held that there was not a sufficient identification, saying 
there was no such counting of the brick as to place them separate and 
distinct from the balance in the kiln. 



